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The Honourable Madam Justice Smith

Jackson J.A.

I. Introduction

[1] This appeal concerns a claim arising on a "post-filing" basis after a

restructuring order had been made under the Companies' Creditors

Arrangement Act' (the "CCAA"). The restructuring failed. The principal

assets of the companies have been sold and the net proceeds are being held for

distribution. The post-filing claim is asserted against: (i) the companies,

which are subject to the CCAA order; and (ii) against the companies' Chief

Restructuring Officer.

[2] The post-filing claimant is ICR Commercial Real Estate (Regina) Ltd.

("ICR"). ICR claims a real estate commission with respect to the sale of a

building belonging to Bricore Land Group Ltd. Bricore Land and four related

companies (collectively "Bricore") are all subject to an initial order ("Initial

Order") granted by Koch J. on January 4, 2006 pursuant to s. 11(3) of the

CCAA. The Chief Restructuring Officer, Maurice Duval (the "CRO"), was

appointed by Koch J. on May 23, 2006 (the "CRO Order"). Koch J. has been

the supervising CCAA judge since the Initial Order.

1 R.S.C. 1985, c. C-36.
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The Initial Order and the CRO Order impose the usual stay of

proceedings against Bricore and prohibit the commencement of new actions

against Bricore and the CRO, without leave of the Court.

[4] ICR applied to Koch J. for directions and, in the alternative, for leave to

commence actions against Bricore and the CRO. By fiats dated April 9, 2007

and April 25, 2007, Koch J. held that the Initial Order and the CRO Order

prohibiting the commencement of actions apply to ICR and that leave of the

Court is required. He refused leave and also awarded substantial indemnity

costs against ICR.

[5] On May 23, 2007, ICR applied in Court of Appeal chambers for leave

to appeal, pursuant to s. 13 of the CCAA, and received leave to appeal the same

day. The appeal was heard on June 7, 2007 and dismissed in relation to the

lifting of the stay application and allowed in relation to the costs order on June

13, 2007, with reasons to follow. These are those reasons.

II. Issues

[6] The issues are:

1. Does the stay of proceedings imposed by the supervising CCAA judge
J. under the Initial Order apply to an action commenced by ICR, a
post-filing claimant, such that leave to commence an action against
Bricore is required?

2. Does s. 11.3 of the CCAA mean that a post-filing claimant cannot be
subject to the stay of proceedings imposed by the Initial Order?
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3. If leave is required, did the supervising CCAA judge commit a
reviewable error in refusing ICR leave to commence an action against
Bricore?

4. Did the supervising CCAA judge make a reviewable error in refusing
leave to commence an action against the CRO?

5. Did the supervising CCAA judge err in awarding costs on a substantial
indemnity basis?

III. Background

[7] ICR's claim to a real estate commission arises as a result of these brief

facts. Bricore owned four commercial real estate properties in Saskatoon and

three such properties in Regina (the "Bricore Properties"). ICR argued that it

had marketed one of the Regina properties, known as the Department of

Education Building (the "Building"), to the City of Regina.

[8] Bricore sold the Building, at a purchase price of $700,000,2 to a

proposed purchaser, which assigned its interest to 101086849 Saskatchewan

Ltd. 101086849 Saskatchewan in its turn sold the Building to the City of

Regina for a price of $1,075,000.3 The certificate of title to the Building

issued in early January, 2007 to 101086849 Saskatchewan, and the certificate

of title issued to the City of Regina in late January, 2007. The Building carne

to be sold pursuant to a series of Court Orders made by Koch J., which I will

now summarize.

2Appeal Book, pp. 17a and 22a [Affidavit of Paul Mehlsen].
3 Ibid. at pp. 27a and 32a.
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[9] As I have indicated, the Initial Order was made on January 4, 2006. On

February 13, 2006 Koch J. appointed CMN Calgary Inc. as an Officer of the

Court to pursue opportunities and to solicit offers for the sale or refinancing

of the Bricore Properties. He also authorized Bricore to enter into an

agreement with CMN Calgary dated as of January 30, 2006 entitled

"Exclusive Authority To Solicit Offers To Purchase."

[10] In May 2006, it was determined that Bricore could not be reorganized

and, therefore, all the Bricore Properties should be sold. On May 23, 2006,

Koch J. appointed Maurice Duval, C.A., of Saskatoon, Saskatchewan as an

officer of the Court to act as CRO, and to assist with the sale of the assets.

[11] The CRO Order confers these powers on the CRO pertaining to the

proposed sale of the Bricore Properties:

7

(e)

(g)

subject to the stay of proceedings in effect in these proceedings, the power
to take steps for the preservation and protection of the Bricore Properties,
including, without restricting the generality of the foregoing, (i) the right to
make payments to persons, if any, having charges or encumbrances on the
Bricore Properties or any part or parts thereof on or after the date of this
Order, which payments shall include payments in respect of realty taxes
owing in respect of any of the Bricore Properties, (ii) the right to make
repairs and improvements to the Bricore Properties or any parts thereof and
(iii) the right to make payments for ongoing services in respect of the
Bricore Properties;

subject to paragraphs 7C, 7D and 7E hereof, the power to work with,
consult with and assist the court-appointed selling officer (CMN
Calgary Inc.) to negotiate with parties who make offers to purchase the
Bricore Properties in a manner substantially in accordance with the process
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and proposed timeline for solicitation of such offers to purchase the Bricore
Properties recommended by the Monitor in the Monitor's Third Report. ...4
[Emphasis added.]

[12] On June 19, 2006, Koch J. authorized the CRO to accept an offer to

purchase the Bricore Properties, including the Building, made by an

undisclosed purchaser (the "Proposed Purchaser"), which offer to purchase

was filed with the Court and temporarily sealed. The order directed that any

further negotiations between the CRO and the Proposed Purchaser were to be

completed by August 1, 2006.

[13] Negotiations were protracted resulting in a further series of orders:

(a) August 1, 2006: Koch J. extended the timeframe for due diligence

and further negotiations to be completed by August 15, 2006;5

(b) August 18, 2006: Koch J. authorized the CRO to accept an

Amended Offer to Purchase made the 15th day of August, 2006.

The Amended Offer to Purchase contemplated the sale by Bricore

to the Proposed Purchaser of six of the seven Bricore Properties

including the Building;

(c) September 25, 2006: The closing date for the proposed sale by

Bricore to the Proposed Purchaser of the six properties was

extended from October 15, 2006 to November 15, 2006;7

4 Order (Appointment of Chief Restructuring Officer, Extension of Stay of Proceedings; Additional
DIP Financing) made May 23, 2006.
5 Order (Extension of Stay of Proceedings) made August 1, 2006.
6 Order (Extension of Stay of Proceedings) made August 18, 2006.
7 Order (Extension of Stay of Proceedings, Extension of Appointment of CRO and Increase in
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(d) October 10, 2006: Koch J. approved the sale of the six properties

to their respective purchasers; in the case of the Building, it was

sold to 101086849 Saskatchewan Ltd.'

Koch J. ultimately approved the sale of the Building to 101086849

Saskatchewan Ltd. as of November 30, 2006.

[14] ICR said it had introduced the City of Regina to the opportunity to

purchase the Building and it was therefore entitled to a real estate commission

based on the sale price to the City of Regina. Once its claim was denied by the

Monitor, ICR applied to Koch J. on March 22, 2007 contending that (a) "prior

Orders of this Court requiring leave to commence action" against Bricore and

the CRO "do not apply in the circumstances"; and (b) in the alternative, "it is

entitled to an order granting leave to commence the proposed proceedings."

In support of its notice of motion, ICR filed a draft statement of claim and a

supporting affidavit with exhibits.

[15] This is the substance of ICR's draft statement of claim against Bricore

and the CRO:

4. At all material times Duval's actions in relation to the matters in issue in the
within proceedings were carried out in his capacity as chief restructuring officer for
the Bricore Group.

7. Duval, pursuant to Order of the Court under the Companies' Creditors
Arrangement Act, was authorized in accordance in such order to market various
assets of the Bricore Group, including the [Building]. [sic]

Maximum CRO Remuneration; Increase to Administrative Charge) made September 25, 2006.
8Order (Approving Sale; Extending Stay of Proceedings; Extending Appointment of CRO) made
October 10, 2006.
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8. In the course of his efforts to market the [Building], Duval enlisted the aid
of the plaintiff and its commercial realtors, licensed as brokers under The Real
Estate Act.

9. The plaintiff, in its efforts to market the properties of the Bricore Group
under the direction of Duval, including the [Building], introduced a prospective
purchaser to Duval, namely the City of Regina.

10. By agreement dated September 27, 2006 made between the Plaintiff, the
Bricore Group and Duval, it was agreed that the Plaintiff would be protected as the
agent of record to a commission for the sale of any of the Bricore Group Properties
for which the Plaintiff had located a purchaser.

11. The Plaintiff says that at the time of execution of the said Agreement by
Duval on September 28, 2006, the City of Regina was in the process of doing its
"due diligence" on the [Building] and it was expected that a sale of the [Building]
to the City of Regina would be completed in the near future.

12. The Plaintiff says that, contrary to the Agreement entered into between the
Plaintiff and the Defendants, Duval, without the Plaintiff's knowledge and in
bad faith, proceeded to arrange to sell the [Building] to a third party, namely
101086849 Saskatchewan ltd., which became the owner of the [Building] on or
about January 3, 2007.9 [Emphasis added.]

[16] While the words "bad faith" are not repeated in the affidavit evidence,

Paul Mehlsen, the principal of ICR, swore an affidavit in support of the

application for leave, stating that he had examined the statement of claim and

that to the best of his knowledge the allegations contained therein are true.

His affidavit also states:

13. Insofar as the attached letter states that "ICR is protected as agent of record",
this is commonly understood in the industry as meaning that in the event a sale of
the property took place in the protected period to a purchaser introduced by the
agent of record, then they would receive the usual commission for such sale, which
in this case would be 5%.

14. It would appear from the attached exhibit "A" that Lariy Ruf arranged to
have the Respondent, Maurice Duval, agree to the arrangement, as well as adding
that the protection would extend to the closing of any sale or December 31, 2006,
whichever was the earlier.

9 Appeal Book, p. 7a-8a.

2
0
0
7
 S
 K
C
A
 



Page 9

15. Attached hereto and marked as exhibit "B" to this my Affidavit is a true
copy of an email dated October 31, 2006 from Larry Ruf to Evan Hubick, Jim
Kambeitz and Jim Thompson of the proposed plaintiff, ICR. Such email states in
part:

I can confirm, on behalf of the CRO, that protection for the potential deals 
-J

referenced in your letter of September 27, 2006 will be honoured to November
30, 2006.10

U
[17] Exhibit "A" is a letter dated September 27, 2006 from Mr. Jim ai

Thompson of ICR to Mr. Larry Ruf of Horizon West Management Inc. It

reads, in material part, as follows:

Please be advised that we have had ongoing discussions with potential
buyers and tenants as follows:

1. 1500 — 4th Avenue [Department of Education Building] — we have been in
regular contact with the City of Regina Real Estate Department for over a
year regarding the possibility of this site being acquired by the City. In July
a large contingent of City employees including a number from the Works
and Engineering Department toured the building over several hours. We
have had continuous follow up with a Real Estate Department official who
confirmed recently that there still is an interest in the property and officials
are in the due diligence stage. In addition, we have exposed the property to
Alfords Furniture and Flooring who have an ongoing interest.

The purpose of this memo is to reinforce our ongoing efforts to market and
represent the Bricore assets in Regina. We are aware that the properties are under
contract to sell and request that ICR be protected in the specific situations as
outlined.

In the event we are not able to carry on in a formal fashion we would ask that you
sign where indicated to acknowledge that ICR is protected as the agent of record for
the Tenants/Buyers noted herein for a period to extend to December 31, 2006.11

to Ibid. at p. 12a.
11 Ibid. at pp. 14a-15a.
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The words "December 31, 2006" are struck out and these words are added:

"Date of closing of a sale or December 31, 2006 whichever is earlier." Mr.

Rufs name is crossed out and the signature of Maurice Duval, Chief

Restructuring Officer is added in its place.

[18] Mr. Ruf, on behalf of Bricore, refuted ICR's claim in a sworn affidavit

stating:

3. At no time did I approach ICR Regina in 2006 to initiate discussions
regarding the sale or lease of the Department of Education Building.

4. I received two or three unsolicited telephone calls regarding the
Department of Education Building in September of 2006 from
representatives of ICR Regina (including Paul Mehlsen, Jim Kambeitz and
Evan Hubick). During those calls, representatives of ICR Regina informed
me that they knew of certain parties who would be interested in purchasing
the Department of Education Building. In response to each of these
inquiries, I informed representatives of ICR:

(a) that I had no authority to participate in communications regarding a
sale of the Department of Education Building, and that all such
inquiries should be directed to Maurice Duval, the court-appointed
Chief Restructuring Officer of Bricore Group; and

(b) that further information on the status of the restructuring of Bricore
Group could be obtained on the website of MLT.12

[19] The CRO filed a report in response to ICR:

6. At the time of my review of the September 27, 2006 letter from ICR Regina,
I was working very hard to attempt to negotiate and conclude the final closing of
the sale of the Bricore Properties to the purchasers identified in the Accepted Offer
to Purchase. I fully expected that sale to close (as it ultimately did effective
November 30, 2006). However, I determined that, in the event that such sale failed
to close, Bricore Group would need to identify other potential purchasers of the
Bricore Properties very quickly. I therefore decided that it would be appropriate for
Bricore Group, by the CRO, to agree to protect ICR Regina for a conunission in the
unlikely event that the sale contemplated by the Accepted Offer to Purchase did not

12 Ibid. at p. 46a.
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close, and it subsequently became necessary for Bricore Group instead to conclude
a sale of the Bricore Properties to one or more of the prospective purchasers of the
three Bricore Properties located in Regina (as specifically identified in Mr.
Thompson's September 27, 2006 letter). For that reason, and that reason only, I
agreed to sign the September 27, 2006 letter.

7. In signing the September 27, 2006 letter, my intention, as court-appointed
CRO of Bricore Group, was to strike an agreement that, in the unlikely event that:

(a) the sale of the Bricore Properties identified in the Accepted Offer to
Purchase fell apart; and

(b) it subsequently became necessary for Bricore Group to sell the Bricore
Properties to one or more of the prospective purchasers identified in the
September 27, 2006 letter;

then Bricore Group would agree to pay a commission to ICR Regina. In regard to
the Department of Education Building located at 1500 - 4th Avenue in Regina (the
"Department of Education Building"), the two prospective purchasers in respect of
which ICR Regina was protected for a commission were the City of Regina and
Alford's Furniture and Flooring. The reference to closing date was to the closing of
the Avenue Sale, which occurred effective November 30, 2006.

8. In January of 2007, after much effort and expenditure of resources, the sale
of the Bricore Properties contemplated in the Accepted Offer to Purchase was
unconditionally closed (effective November 30, 2006). The entity named as
purchaser of the Department of Education Building in the final closing documents
was a numbered Saskatchewan company controlled by Avenue Commercial Group
of Calgary. Such entity was a nominee corporation operating entirely at arm's
length from the City of Regina and Bricore Group. At all times after June 2006, the
CRO had no authority to sell the property, as it was already sold.

9. It was subsequently brought to my attention that the numbered company
which purchased the Department of Education Building had promptly "flipped"
such property to the City of Regina. I knew nothing of such a proposed flip prior to
learning of it from ICR Regina.'

[20] To rebut this, Mr. Mehlsen of ICR swore a further affidavit deposing:

3. As indicated in my Affidavit sworn March 22, 2007, ICR had an ongoing
relationship with the Bricore Companies prior to 2006. This relationship continued
after the Initial Order in January 2006 in that ICR continued to show Bricore
Properties for lease or sale, including the [Building].

13 Ibid. at pp. 38a-39a.
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4. Attached hereto and marked as Exhibit E to this my Affidavit is a true copy
of an e-mail from my contact at the City of Regina ... dated April 13, 2006 advising
that the City was interested in purchasing the [Building].

5. I immediately passed this information along to Larry Ruf, as evidenced in
the e-mail dated April 13, 2006 attached hereto and marked as Exhibit "F" to this
my affidavit.

6. In reply to paras. 2 and 12 of Mr. Duval's Report, it was not known to ICR
that all of the Bricore Properties were sold as claimed; rather, it was known that
some of the Bricore Properties had been sold, but not the subject property, [the
Building], as it was the "ugly duckling" of the Bricore Properties and therefore had
been excluded from the reported sale. ICR's efforts were directed at the sale of [the
Building] and leasing the other two Regina properties.

7. In response to para. 13 of Mr. Duval's Report, it is true that there were no
direct communications between ICR and Mr. Duval as all conununications were
with Lany Ruf, who indicated that he acted under the authority and with the
knowledge of Mr. Duval.

8. As a result of contact in early summer with Mr. Ruf, ICR actively marketed
the [Building] by placing signage on the property, developing an "information" or
"fact" sheet detailing aspects of the building, and showed the property to the City
of Regina and other prospective purchasers.

11. Because of delays on the part of the City of Regina in its due diligence and
the fact that ICR has been working without any formal agreement, I caused the
letter of September 27, 2006 (exhibit "A" to my Affidavit sworn March 22, 2007)
to be sent.

12. At no time did either Mr. Ruf or Mr. Duval advise that the [Building] was
sold and that ICR's role was merely that of a "backup offer". The signed letter of
September 27, 2006 and Mr. Ruf 's e-mail of October 31, 2006 make no mention of
these events and this was never disclosed to myself or ICR.

14. In hindsight, it would appear that the confidential information concerning
the intention of the City of Regina to purchase the [Building] that was provided by
myself and representatives of ICR to Mr. Ruf and Mr. Duval was communicated to
the [Proposed Purchaser], who then incorporated 101086849 Saskatchewan Ltd. to
take advantage of this opportunity. Attached hereto and marked as exhibit "I" to
this my Affidavit is a true copy of a Profile Report from the Corporate Registry
indicating that 101086849 Saskatchewan Ltd. was incorporated by solicitors as a
"shelf company" on May 31, 2006, with new Directors in the form of Garry Bobke
and Steven Butt taking office on August 17, 2006.
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15. My understanding is that the [Proposed Purchaser] initially excluded the
[Building] from their offer to purchase the Bricore Group properties and made a
separate offer tln•ough 101086849 Saskatchewan Ltd. when they were made aware
of the confidential information about the City of Regina's plans to purchase the
property.14

[21] In refusing ICR leave to commence action, Koch J. wrote:

[1] On January 4, 2006, I granted an initial order pursuant to the Companies'
Creditors Arrangement Act, R. S .C. 1985, c. C-36, (the "CCAA") protecting the
respondent corporations Bricore Land Group Ltd. et al. (collectively "Bricore"),
from claims of their respective creditors. The order (paragraph 5) explicitly
provides in accordance with the authority conferred upon the Court pursuant to s.
11(3) of the CCAA that "no Person shall commence or continue any Enforcement
or Proceeding of any kind against or in respect of Bricore Group or the Property".
The initial period of 30 days has been extended many times. The stay of
proceedings continues in effect. Ernst & Young Inc. was appointed monitor. That
appointment continues.

[16] Although the interpretation of s. 11.3 of the CCAA is not necessarily well
settled in all aspects, it appears that the import of s. 11.3, which was introduced as
an amendment to the Act in 1997, is this:

(a) An application to lift a stay of proceedings must be addressed in the context
of the broad objectives of the CCAA which is to promote re-organization
and restructuring of companies. If s. 11.3 is interpreted too literally, it can
render the stay provisions ineffective, leaving the collective good of the
restructuring process subservient to the self-interest of a single creditor.
Clearly, s. 11.3 must be construed so as not to defeat the overall objectives
of the Act. See Smith Brothers Contracting Ltd. (Re) (1998), 53 B.C.L.R.
(3d) 264 (B.C.S.C.).

(b) The standard for determining whether to lift the stay of proceedings is not,
as ICR contends, whether the action is frivolous, analogous to the standard
which a defendant applicant under Rule 173 of The Queen's Bench Rules
must meet to set aside a statement of claim. Rather, to obtain an order lifting
the stay ad hoc to permit the suit to proceed, the proposed plaintiff must
establish that the cause of action is tenable. I interpret that to mean that the
proposed plaintiff has a prima facie case. See Ivaco Inc. (Re), [2006] O.J.
No. 5029 (Ont. S.C.J.).

14 /bid. at p. 51a-52a.
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In determining whether to lift a stay, the Court must take into consideration
the relative prejudice to the parties. See Ivaco, Inc. (Re), supra, para. 20;
and Richard H. McLaren & Sabrina Gherbaz, Canadian Commercial
Reorganization: Preventing Bankruptcy (Toronto: Canada Law Book,
1995) at 3-18.1. Counsel have cited the case of GMAC Commercial Credit
Corporation - Canada v. T.C.T. Logistics Inc., [2006] 2 S.C.R. 123, 2006
SCC 35. The circumstances in that case are somewhat analogous but it is of
limited assistance because the CCAA does not contain a provision
equivalent to s. 215 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.
B-3, which expressly provides that no action lies against the superintendent,
an official receiver, an interim receiver or a trustee in certain circumstances
without leave of the Court.

[17] For reasons outlined supra, I do not find the cause of action ICR asserts
against Bricore to be tenable, not even as against Bricore Land Group Ltd.
Therefore, the application to lift the stay of proceedings to permit the proposed
action against Bricore is dismissed.

[18] Neither is there any basis upon which to lift the stay with respect to the
proposed action against Maurice Duval, the Chief Restructuring Officer.
Considerations applicable to Bricore under s. 11.3 do not apply to a court-
appointed restructuring officer. Maurice Duval, as an officer of the Court, has
explained his position in a cogent way. I accept his explanation. He did not sell the
Department of Education Building to the City of Regina. He was not aware at the
relevant time that the purchaser was going to resell. Indeed, his efforts were
directed toward closing a single transaction involving all six Bricore properties.
Although the proposed pleading accuses Mr. Duval of acting in "bad faith", it is not
suggested on behalf of ICR that Mr. Duval has been guilty of fraud, gross
negligence or wilful misconduct; that is, any of the limitations or exceptions
expressly listed in paragraph 20(c) of the order of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCAA must also be
considered. That applies in the Duval situation too. The statute is intended to
facilitate restructuring to serve the public interest. In many cases such as the present
it is necessary for the Court to appoint officers whose expertise is required to fulfill
its mandate. It is clearly in the public interest that capable people be willing to
accept such assignments. It is to be expected that such acceptance be contingent on
protective provisions such as are included in the order of May 23, 2006, appointing
Mr. Duval. It is important that the Court exercise caution in removing such
restrictions; otherwise, the ability of the Court to obtain the assistance of needed
experts will necessarily be impaired. Qualified professionals will be less willing to
accept assignments absent the protection provisions in the appointing order. 15

15 ICR v. Bricore, 2007 SKQB 121.
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IV. Issue #1: Does the stay of proceedings imposed by the supervising
CCAA judge under the Initial Order apply to an action commenced by
ICR, a post-filing claimant, such that leave to commence an action
against Bricore is required?

[22] ICR argues that, as a post-filing creditor, the Initial Order does not

apply to it, either as a matter of law or on the basis of a proper interpretation

of the Initial Order.

[23] The authority to make an order staying and prohibiting proceedings

against a debtor company is contained in s. 11(3) of the CCAA:

11. (3) A court may, on an initial application in respect of a company, make an
order on such terms as it may impose, effective for such period as the court deems
necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that
might be taken in respect of the company under an Act referred to in subsection

1);
(b) restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of or
proceeding with any other action, suit or proceeding against the company.

[24] Pursuant to s. 11(3) of the CCAA, Koch J. granted the Initial Order

providing for a stay and prohibition of new proceedings in these terms:

5. During the 30-day period from and after the date of filing of this application
on January 4, 2006 or during the period of any extension of such 30-day period
granted by further order of the Court (the "Stay Period"), no Person shall
commence or continue any Enforcement or Proceeding of any kind against or in
respect of Bricore Group or the Property. Any and all Enforcement or Proceedings
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already commenced (as at the date of this Order) against or in respect of Bricore
Group or the Property are hereby stayed and suspended.

6. During the Stay Period, no person shall assert, invoke, rely upon, exercise
or attempt to assert, invoke, rely upon or exercise any rights:

a) against Bricore Group or the Property;

b) as a result of any default or non-performance by Bricore Group, the
making or filing of this proceeding or any admission or evidence in
this proceeding, or

c) in respect of any action taken by Bricore Group or in respect of any
of the Property under, pursuant to or in furtherance of this Order.

11. Notwithstanding any of the provisions of this Order:

a) no creditor of Bricore Group shall be under any obligation, by
reason only of the issuance of this Order, to advance or re-advance
any monies or otherwise extend any credit to Bricore Group, except
as such creditor may agree; and

b) Bricore Group may, by written consent of its counsel of record,
agree to waive any of the protections that this Order provides to
them, whether such waiver is given in respect of a single creditor or
class of creditors or is given in respect of all creditors generally.

13. Any act or action taken or notice given by creditors or other Persons or their
agents, from and after 12:01 a.m. (local Saskatoon time) on the date of the filing of
the application for this Order to the time of the granting of this Order, to commence
or continue Enforcement or to take any Proceeding (including, without limitation,
the application of funds in reduction of any debt, set-off or the consolidation of
accounts) is, unless the Court orders otherwise, deemed not to have been taken or
given.

"Proceeding" is defined in para. 22 of Schedule "A" to the Initial Order as "a

lawsuit, legal action, court application, arbitration, hearing, mediation

process, enforcement process, grievance, extrajudicial proceeding of any kind

or other proceeding of any kind."
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[25] The authority to extend an initial order is contained in s. 11(4) of the

CCAA:

11(4) A court may, on an application in respect of a company other than an initial
application, make an order on such terms as it may impose,

(a) staying, until otherwise ordered by the court, for such period as the court ti
deems necessary, all proceedings taken or that might be taken in respect of the
company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any (/)
action, suit or proceeding against the company; and 0

(c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against the
company.

Koch J., pursuant to this subsection, extended the stay many times and the stay

continues in force.

[26] As authority for the proposition that the Initial Order does not stay

proceedings with respect to claims that arise after the Initial Order, ICR's

counsel cites Professor Honsberger's Debt Restructuring Principles &

Practice:

The scope of an order staying proceedings extends only to claims that arose prior
to the order. A proceeding based on a claim that arose after an order was made
staying proceedings is not affected by the stay.' [Footnote omitted.]

The only case footnoted is Ramsay Plate Glass Co. v. Modern Wood Products

Ltd." In my respectful view, the facts in Ramsay Glass narrow its application.

16 John D. Honsberger , Debt Restructuring: Principles and Practice, looseleaf (Aurora, Ont.:
Canada Law Book, 2007) at p. 9.61.
17 (1 954) 34 C.B.R. 82 (Que. S. C.). There are no cases referring to Ramsay Glass on the point that
Prof. Honsberger raises in his text. (Ptarmigan Airways Ltd. v. Federated Mining Corp., [1973] 3
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[27] In Ramsay Glass, the initial CCAA order, dated April 12, 1951,

suspended all proceedings against Modern Wood Products Ltd. Modern

Wood Products made an offer of compromise that was accepted by its existing

creditors and approved by the Court on May 21, 1951. Ramsay Glass sought

to enforce a claim against Modern Wood Products that arose in 1953. Modern

Wood Products sought to strike Ramsay Glass's claim on the basis that its

proceedings were stayed by the April 1951 order.

[28] In dismissing the application to strike, Prevost J. wrote:

CONSIDERING that said claim is not provable in bankruptcy and that
under The Bankruptcy Act an order staying proceedings would not apply to such a
claim: Richardson & Co. v. Storey, 23 C.B.R. 145, [1942] 1 D.L.R. 182, Abr. Con.
301; In re Bolf, 26 C.B.R. 149, [1945] Que. S.C. 173, Abr. Con. 303;

CONSIDERING that s. 10 of The Companies' Creditors Arrangement Act
and the judgments rendered under its authority should receive the same
interpretation in this respect as s. 40 of The Bankruptcy Act;

CONSIDERING that the present claim is in no way affected by the
judgment rendered on April 12, 1951 by Boyer J. under The Companies' Creditors
Arrangement Act, ordering suspension of all proceedings against defendant
company the present claim being posterior to said date and having not been made
the subject of any compromise or arrangement homologated by this Court;

CONSIDERING that the present claim arose in 1953, two years after the
judgment of Boyer J. homologating the compromise following the non-payment by
defendant company of merchandise purchased by it from plaintiff company during
said year;18

I do not interpret Ramsay Glass as permitting a post-filing claimant to

commence an action against a debtor company without obtaining leave while

the CCAA stay is in effect. In my opinion, Ramsay Glass can be read as

W.W.R. 723 (N.T.S.C.) mentions Ramsay Glass but not in reference to the point made here.)
18 Ibid. at p. 83.
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authority for the proposition that a post-filing creditor need not apply for

leave after the stay has been lifted. In that respect, it parallels 360networks

Inc., Re;" Stelco Inc., (Re); 2° and Campeau v. Olympia & York Developments

Ltd."

[29] In 360networks, a creditor (Caterpillar Financial Services Limited) had

both pre-filing and post-filing claims. Caterpillar applied, inter alia, for an

order lifting the stay of proceedings. Tysoe J. wrote:

8 On the hearing of the applications, Caterpillar continued to take the position
that all of its claims could properly be determined within the CCAA proceedings on
the first of its two applications. I agree that the Deficiency Claim and the Secured
Creditor Claim are properly determinable within the CCAA proceedings, but it is
my view that it would not be appropriate to make determinations in respect of the
Trust Claim or the Post-Filing Claim in the CCAA proceedings. The only remaining
thing to be done in the CCAA proceedings is the determination of the validity of
claims for the purposes of the Restructuring Plan (with Caterpillar's claims being
the only unresolved ones). Neither the Trust Claim nor the Post-Filing Claim
falls into this category of claim because each of these types of claim is not
affected by the Restructuring Plan. Indeed, the Post-Filing Claim was not
asserted in Caterpillar's proof of claim and surely cannot be adjudicated upon
within Caterpillar's appeal of the disallowance of its proof of claim. The B.C. Court
of Appeal has recently affirmed, in United Properties Ltd. v. 642433 B.C. Ltd.,
2003 BCCA 203 (B.C.C.A.), that it is appropriate for the court to decline
jurisdiction to resolve a dispute in CCAA proceedings which, although it may relate
to them, is not part and parcel of the proceedings. [Emphasis added.]

11 Counsel for Caterpillar relies for the first ground on the fact that s. 12 of the
CCAA authorizes the court to deal with secured and unsecured claims. However, s.
12 deals with the determination of claims for the purposes of the CCAA and does

19(2003), 45 C.B.R. (4th) 151 (B.C.S.C.), appeal dismissed (2007), 27 C.B.R. (5th) 115 (B.C.C.A.).
29(2005), 15 C.B.R. (5th) 283 (Ont. S.C.J. [Commercial List]).
21 (1992), 14 C.B.R. (3d) 303 (Ont. Ct. (Gen. Div.)).
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not authorize the court to determine claims which fall outside of CCAA proceedings,
such as the Trust Claim and the Post-Filing Claim.22

In the result, Tysoe J. lifted the stay so as to permit an action to be

commenced to resolve all of Caterpillar's claims. The significance of the

decision for our purposes is that the Court in 360networks considered the stay

as applying to claims that arose after the initial order.

[30] In Stelco, Farley J., relying on 360networks, also held that the

post-filing creditor's claim in that case "continues to be stayed and is to be

dealt with in the ordinary course of litigation after Stelco's CCAA protection

is terminated." 23

[31] Campeau does not deal with a post-filing creditor, but it does address

the situation where a creditor, whose claim is not accepted as part of the plan

of arrangement, wants to commence action. Blair J. (as he then was) refused

an application brought by Robert Campeau and the Campeau Corporations to

lift the stay of proceeding imposed by the initial order. In doing so, he wrote:

24. In making these orders, I see no prejudice to the Campeau plaintiffs. The
processing of their action is not being precluded, but merely postponed. Their
claims may, indeed, be addressed more expeditiously than might have otherwise
been the case, as they may be dealt with — at least for the purposes of that
proceeding — in the C.C.A.A. proceeding itself. On the other hand, there might be
great prejudice to Olympia & York if its attention is diverted from the corporate
restructuring process and it is required to expend time and energy in defending an
action of the complexity and dimension of this one. While there may not be a great
deal of prejudice to National Bank in allowing the action to proceed against it, I am
satisfied that there is little likelihood of the action proceeding very far or very

22 360networks, supra note 19.
23
 Stelco, supra note 20 at para. 11.



Page 21

effectively unless and until Olympia & York — whose alleged misdeeds are the real
focal point of the attack on both sets of defendants — is able to participate.

25 In addition to the foregoing, I have considered the following factors in the
exercise of my discretion:

1. Counsel for the plaintiffs argued that the Campeau claim must be dealt
with, either in the action or in the C.C.A.A. proceedings and that it cannot
simply be ignored. I agree. However, in my view, it is more appropriate, and
in fact is essential, that the claim be addressed within the parameters of the
C.C.A.A. proceedings rather than outside, in order to maintain the integrity
of those proceedings. Were it otherwise, the numerous creditors in that
mammoth proceeding would have no effective way of assessing the weight to
be given to the Campeau claim in determining their approach to the
acceptance or rejection of the Olympia & York Plan filed under the Act.

2. In this sense, the Campeau claim — like other secured, undersecured,
unsecured, and contingent claims — must be dealt with as part of a "controlled
stream" of claims that are being negotiated with a view to facilitating a
compromise and arrangement between Olympia & York and its creditors. In
weighing "the good management" of the two sets of proceedings — i.e. the
action and the CCAA proceeding — the scales tip in favour of dealing with the
Campeau claim in the context of the latter: see Attorney General v. Arthur
Andersen & Co. (United Kingdom) (1988), [1989] E.C.C. 224 (C.A.), cited in
Arab Monetary Fund v. Hashim, supra.

I am aware, when saying this, that in the initial plan of compromise and
arrangement filed by the applicants with the court on August 21, 1992,
the applicants have chosen to include the Campeau plaintiffs amongst
those described as "Persons not Affected by the Plan". This treatment
does not change the issues, in my view, as it is up to the applicants to decide
how they wish to deal with that group of "creditors" in presenting their plan,
and up to the other creditors to decide whether they will accept such treatment.
In either case, the matter is being dealt with, as it should be, within the
context of the C.C.A.A. proceedings.24 [Emphasis added.]

Campeau is further authority for the proposition that a supervising CCAA

judge can refuse a prospective creditor, who is not part of the plan of

arrangement, leave to commence proceedings and that the creditor may

commence action after the stay is lifted.

24 Campeau, supra note 21.
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[32] Each of 360networks25, Stelco26 and Campeau" supports the proposition

that while a stay of proceedings is extant, an application to lift the stay must

be made to permit an action to be commenced against a debtor that is subject

to a CCAA order, regardless of whether the claim arises before or after the

initial order, or whether the prospective creditor is able to take part in the plan

of arrangement.

[33] Prevost J. in Ramsay Glass points out that under the Bankruptcy and

Insolvency Act28 (the "BIA") the stay of proceedings does not extend to a claim

not provable in bankruptcy. This is so, however, because of the definition of

"claim provable in bankruptcy" and ss. 69.3(1) and s. 121. (See Houlden &

Morawetz, The 2007 Annotated Bankruptcy and Insolvency Act.29) While s.

12 of the CCAA defines "claim" by reference to "claim provable in

bankruptcy," it has not been interpreted as limiting the extent of the stay.

[34] On the face of ss. 11(3) and (4) of the CCAA, the authority to safeguard

the company is not limited to staying existing actions, but extends to

"prohibiting, until otherwise ordered by the court, the commencement of ...

any other action, suit or proceeding against the company." Unlike the BIA

there are no words limiting this phrase to debts or claims in existence at the

time of the initial order.

253 60networks, supra note 19.
26Stelco, supra note 20.
27 Campeau, supra note 21.
28 R.S.C. 1985, c. B-3.
29 Lloyd W. Houlden & Geoffrey B. Morawetz, The 2007 Annotated Bankruptcy and Insolvency
Act (Toronto: Thomson Carswell, 2006) at pp. 562 and 789.
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[35] With respect to the wording of the Initial Order, there can be no question

that it applies to post-filing creditors. The broad wording of paras. 5 and 6 of

the Initial Order and the definition of "proceeding" confirm this. No

distinction is made between creditors in existence at the time of the Initial

Order and those who become creditors after. Paragraph 11(b) also establishes

a mechanism for post-filing creditors to seek relief by obtaining an exemption

from the protection afforded Bricore, which would include the prohibition of

proceedings. The obvious implication is that the prohibition of proceedings

applies to post-filing creditors, subject, of course, to obtaining leave of the

Court to commence action.

V. Issue #2. Does s. 11.3 of the CCAA mean that a post-filing claimant
cannot be subject to the stay of proceedings imposed by the Initial
Order?

[36] ICR argued that by the addition of s. 11.3 in 19973° to the CCAA,

Parliament intended to grant a post-filing creditor the right to sue without

obtaining leave.

[37] In my respectful view, s. 11.3 cannot be interpreted in the way in which

ICR contends. Indeed, a more logical and internally consistent reading of s.

11.3 and the other sections of the CCAA is to permit the supervising judge to

determine, as a matter of discretion, whether an action commenced by a

post-filing creditor should be permitted to proceed.

30An Act to amend the Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act
and the Income Tax Act, S.C. 1997, c. 12, s. 124.
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[38] Section 11.3 forms part of a comprehensive series of sections

addressing the question of stays added in 1997 and 2001:3'

No stay, etc., in certain cases

11.1 (2) No order may be made under this Act staying or restraining the exercise
of any right to terminate, amend or claim any accelerated payment under an eligible
financial contract or preventing a member of the Canadian Payments Association
established by the Canadian Payments Act from ceasing to act as a clearing agent
or group clearer for a company in accordance with that Act and the by-laws and
rules of that Association. (Added by S.C.1997, c. 12, s. 124)

No stay, etc., in certain cases

11.11 No order may be made under this Act staying or restraining

(a) the exercise by the Minister of Finance or the Superintendent of Financial
Institutions of any power, duty or function assigned to them by the Bank Act, the
Cooperative Credit Associations Act, the Insurance Companies Act or the Trust
and Loan Companies Act;

(b) the exercise by the Governor in Council, the Minister of Finance or the Canada
Deposit Insurance Corporation of any power, duty or function assigned to them by
the Canada Deposit Insurance Corporation Act; or

(c) the exercise by the Attorney General of Canada of any power, assigned to him
or her by the Winding-up and Restructuring Act. (Added by S.C. 2001, c. 9, s. 577.)

No stay, etc. in certain cases 

11.2 No order may be made under section 11 staying or restraining any action,
suit or proceeding against a person, other than a debtor company in respect of
which an application has been made under this Act, who is obligated under a letter
of credit or guarantee in relation to the company. (Added by S.C.1997, c. 12, s. 124)

11.3 No order made under section 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for goods,
services, use of leased or licensed property or other valuable
consideration provided after the order is made; or

(b) requiring the further advance of money or credit. (Added by S.C.1997,
c. 12, s. 124)

[Emphasis added.]

31 Financial Consumer Agency of Canada Act, S.C. 2001, c. 9, s. 577.
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[39] In ss. 11.1(2), 11.11 and 11.2, Parliament uses the words "staying or

restraining" to describe those circumstances limiting the scope of the stay

power, but these words are not repeated in s. 11.3. This application of the

expressio unius principle supports the obvious implication that s. 11.3 does

not limit the authority of the court to stay all proceedings.

[40] While the debates of the House of Commons in Hansard do not comment

on s. 11.3, several text book authors assist with the task of interpretation.

Professor Honsberger states:

A distinction is made between the compulsory supply of goods and services
and the extension of credit by suppliers to a debtor company in CCAA proceedings.

Suppliers may be enjoined from cutting off services or discontinuing the
supply of goods by reason of there being arrears of payment provided the debtor
commences regular payments for current deliveries.

However, no order made under s. 11 of the Act has the effect of prohibiting
a person from requiring immediate payment for goods, services, use of leased or
licensed property or other valuable consideration after the order is made.

... A court could make a similar order after the 1997 amendments provided
it stipulated that the debtor company made immediate payment for "goods, services,
use of leased or licensed property or other valuable consideration after the order is
made. 32

[Footnotes omitted.]

[41] Professor McLaren similarly comments in his text "Canadian

Commercial Reorganization": 33

3.800 ... Section 11.3 acts as an exemption to the stay provisions of s. 11 of the
CCAA. It appears the section is meant to balance the rights of creditors with
debtors. The section addresses the concern that judges had too much discretion in

32 Debt Restructuring Principles and Practice, supra note 16 at p. 9-88.1.
33 Richard H. McLaren, Canadian Commercial Reorganization: Preventing Bankruptcy, looseleaf
(Aurora, Ont.: Canada Law Book, 2007) at p. 3-17.
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issuing stays. Under s. 11.3(a), if a person supplies goods or services or if the
debtor continues to occupy or use leased or licensed property, the court will not
issue a stay order with respect to the payment for such goods or services or leased
or licensed property. In essence, s. 11.3(a) will not permit the court to prohibit
these individuals from demanding payment from the debtor for goods, services or
use of leased property, after a court order is made.

[42] Finally, Professor Sarra in Rescue! The Companies' Creditors

Arrangement Act34 provides this insight:

While the court cannot compel a supplier to continue to extend credit to the debtor
during a CCAA proceeding, the court can protect trade suppliers that choose to
supply goods or credit during the stay period by granting them a charge on the
assets of the debtor that will rank ahead of other claims. While section 11.3 of the
CCAA states that no stay of proceedings can have the effect of prohibiting a person
from requiring immediate payment for goods, services or the use of leased or
licensed property, or requiring the further advance of money or credit, trade
suppliers were often continuing credit only to find that they had lost further assets
during the workout period because of their priority in the hierarchy of claims.
Hence the practice of post-petition trade credit priority charges developed, first
recognized in Alberta.3  [Footnotes omitted.]

[43] Smith Bros. Contracting Ltd. (Re)36 also supports a narrow reading of s.

11.3. After citing Chef Ready Foods Ltd. v. Hongkong Bank of Canada" and

Quintette Coal Limited. v. Nippon Steel Corporation' with respect to the

intention of Parliament and the object and scheme of the CCAA, Bauman J. in

Smith Bros. wrote:

45 It is interesting that Gibbs J.A. suggested that it would be unlikely that a court
would exercise its s. 11 jurisdiction:

34 Janis Sarra, Rescue! The Companies' Creditors Arrangement Act (Toronto: Thomson Carswell,
2007).
35 Ibid. at pp. 110-11.
36 (1998), 53 B.C.L.R. (3d) 264 (B.C.S.C.). See also Air Canada, Re, (2004), 47 C.B.R. (4th) 182
(Ont. S.C.J. [Commercial List]), and Mosaic Group Inc., Re. (2004), 3 C.B.R. (5th ) 40 (Ont.
S.C.J.).
37 [1991] 2 W.W.R. 136 (B.C.C.A.).
38 (1990), 51 B.C.L.R. (2d) 105 (C.A.).
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... where the result would be to enforce the continued supply of goods and
services to the debtor company without payment for current deliveries ...

46 Parliament has now precluded that by adding s. 11.3(a) to the CCAA. It is
instructive to note, however, that the subsection has been added against the
backdrop of jurisprudence which has underlined the very broad scope of the court's
jurisdiction to stay proceedings under s. 11.

47 To repeat the relevant portion of the section:

11.3 No order made under s. 11 shall have the effect of

(a) prohibiting a person from requiring immediate payment for use
of leased or licenced property ... provided after the order is made;

It is noted that the remedy which is preserved for creditors is a relatively narrow
one; it is the right to require immediate payment for the use of the leased
property.39

Thus, Bauman J. interpreted s. 11.3 in accordance with Parliament's intention

and the object and scheme of the CCAA as creating a narrow right — the right

to withhold services without immediate payment.

[44] I agree with Bricore's counsel. When a supplier is requested to provide

goods or services on a post-filing basis to a company operating under a stay

of proceedings imposed by the CCAA, s. 11.3 allows the supplier the right:

(a) to refuse to supply any such goods or services at all;

(b) to supply such goods or services on a "cash on demand" basis only;

(c) to negotiate with the insolvent corporation for the amendment of the

CCAA Order to create a post-filing supplier's charge on the assets of the

insolvent corporation to secure the payment by the insolvent

corporation of amounts owing by it to such post-filing suppliers; or

(d) to take the risk of supplying goods or services on credit.

39 Smith Bros., supra note 36.
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Where the Initial Order imposes a stay of proceedings and prohibits further

proceedings, s. 11.3 does not permit the supplier of goods or services to sue

without obtaining leave of the court to do so.

VI. Issue #3: If leave is required, did the supervising CCAA judge commit
a reviewable error in refusing ICR leave to commence an action against
Bricore?

[45] Having determined that the stay and prohibition of proceedings applies

to ICR, notwithstanding its status as a post-filing creditor, the next issue is

whether Koch J. erred in refusing to lift the stay on the basis that the claim

was not tenable.

[46] The claim against Bricore is presumably against Bricore both in its own

right and pursuant to its indemnification agreement with the CRO. Paragraph

18 of the CRO Order requires Bricore to indemnify the CRO:

18. Bricore Group shall indemnify and hold harmless the CRO from and
against all costs (including, without limitation, defence costs), claims, charges,
expenses, liabilities and obligations of any nature whatsoever incurred by the CRO
that may arise as a result of any matter directly or indirectly relating to or pertaining
to any one or more of:

(a) the CRO's position or involvement with Bricore Group;

(b) the CRO's administration of the management, operations and business and
financial affairs of Bricore Group;

(c) any sale of all or part of the Property pursuant to these proceedings;

(d) any plan or plans of compromise or arrangement under the CCAA between
Bricore Group and one or more classes of its creditors; and/or

(e) any action or proceeding to which the CRO may be made a party by reason
of having taken over the management of the business of Bricore Group.'

4° Order (Appointment of Chief Restructuring Officer; Extension of Stay of Proceedings;
Additional DIP Financing) made May 23, 2006.
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[47] The authority to lift the stay imposed by the Initial Order against

Bricore is contained in s. 11(4) of the CCAA:

11(4) A court may, on an application in respect of a company other than an initial
application, make an order on such terms as it may impose,

(c) prohibiting, until otherwise ordered by the court, the commencement of
or proceeding with any other action, suit or proceeding against the company.
[Emphasis added.]

[48] This is a discretionary power, which invokes the standard of appellate

review stated as follows:

[22] ... [T]he function of an appellate court is not to exercise an independent
discretion of its own. It must defer to the judge's exercise of his discretion and
must not interfere with it merely on the ground that members of the appellate
court would have exercised the discretion differently. The function of the
appellate court is one of review only. It may set aside the judge's exercise of his
discretion on the ground that it was based on a misunderstanding of the law or
of the evidence before him or on an inference that particular facts existed or did
not exist, which, although it was one that might legitimately have been drawn
on the evidence that was before the judge, can be demonstrated to be wrong by
further evidence that has become available by the time of the appeal, or on the
ground that there has been a change of circumstances after the judge made his
order. 41

It is often expressed as permitting intervention where the judge acts arbitrarily,

on a wrong principle, or on an erroneous view of the facts, or when the appeal

court is satisfied that there is likely to be a failure of justice as a result of the

refusal. See: Martin v. Deutch.42

41 Bayda C.J.S., for the majority, in Smart v. South Saskatchewan Hospital Centre (1989), 75
Sask.R. 34 (C.A.), paraphrasing Lord Diplock in Hadmor Productions Ltd. v. Hamilton, [1982] 1
A11 E.R. 1042 at 1046.
42 [1943] O.R. 683 at 698.
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[49] With respect to discretionary decisions made under the CCAA, there is

a particular reluctance to intervene. The reluctance is justified on the basis

of the specialization of the judges who have carriage of complex proceedings

that are often replete with compromised solutions." This does not mean that

the Court of Appeal can turn a blind eye or permit an injustice, but it does

provide the backdrop against which CCAA discretionary decisions are

reviewed.

[50] Unlike the BIA," the CCAA contains no specific statutory test to provide

guidance on the circumstances in which a CCAA stay of proceedings is to be

lifted. Some guidance, nonetheless, can be found in the statute and in the

jurisprudence.

[51] Subsection 11(6) of the CCAA states:

11 (6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the
court that the applicant has acted, and is acting, in good faith and with due
diligence.

While the reference to "order" in the opening clause "[t]he court shall not

make an order under s. (3) or (4)" may very well be to the Initial Order and

not to the order lifting the stay, s. 11(6) and, in particular, its legislative

history, are also relevant to an application to lift the stay.

43 Rescue! The Companies' Creditors Arrangement Act, supra note 34 at pp. 88-92.
44 ,-,upra note 28.
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[52] Subsection 11(6) was brought into effect in 1997 by Bill C-5, which

enacted "An Act to amend the Bankruptcy and Insolvency Act, the

Companies' Creditors Arrangement Act and the Income Tax Act." When Bill

C-5 received third reading on October 23, 1996, s. 11(6) took this form:

11 (6) The court shall not make an order under subsection (3) or (4) unless

(a) the applicant satisfies the court that circumstances exist that make such an
order appropriate; and

(b) in the case of an order under subsection (4), the applicant also satisfies the
court that:

(i) the applicant has acted, and is acting, in good faith and with due
diligence,

(ii) a viable compromise or arrangement could likely be made in respect of
the company, if the order being applied for were made, and

(iii) no creditor would be materially prejudiced if the order being applied for
were made.

After Bill C-5 received third reading, it was referred to the Standing Senate

Committee on Banking, Trade and Commerce. 45 The Committee reported:

A number of insolvency experts were of the opinion that the proposed
amendment would make it virtually impossible to obtain extensions of the initial
30-day stay under the CCAA and force companies to file plans of arrangement
within 30 days after the raking of the initial stay order.

Others suggested that some CCAA reorganizations would have turned out
differently if the amendment had been in place.

Of the submissions received about proposed subsection 11(6), all but one
condemned the provision.

The CLHIA [Canadian Life and Health Insurance Association] argued that
the amendment to the bill would be a significant improvement to the CCAA for
four reasons:

(a) it would give direction to the courts as to the tests that must be met
before the extension order was granted;

45 Twelfth Report of the Standing Senate Committee on Banking, Trade and Commerce, February
1997, unnumbered p. 3 of the Chairman's Report, and p. 18.
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(b) it would more closely align the CCAA with the BIA;

(c) the tests are well-established under the BIA and have received
extensive scrutiny and study; and

(d) the tests would direct the courts to consider how the stay would
affect creditors. [Footnote omitted.]

The Committee shares the concerns expressed about the potential impact of
proposed subsection 11(6) of the CCAA, particularly the concern that the CCAA
may no longer be a sufficiently flexible vehicle for large, complex corporate
reorganizations.

While the Committee fully supports initiatives to align the provisions of the
CCAA more closely with those of the BIA, these initiatives must be the subject of
thorough discussion and analysis before [making] their way into legislation.
Unfortunately, such discussion did not take place prior [to] the introduction of
proposed subsection 11(6).46

Notwithstanding the submissions of the Canadian Life and Health Insurance

Association, the Standing Committee recommended that Bill C-5 be amended

by striking subparagraphs 11(6)(b)(ii) and (iii).

[53] The House of Commons concurred in the Amendments recommended

by the Senate on April 15, 1997." Bill C-5, as thus amended, received Royal

Assent on April 25, 1997 and was proclaimed in its present skeletal form on

September 30, 1997." Neither the amending legislation" nor the proposed Bill

presently before the Senate" make any change to s. 11 in this regard.

46 Ibid. at pp. 17-18.
47 Canada Legislative Index, 2nd Session, 356 Parliament, Bill C-5, S.C. 1997, c. 12, pp. 1 & 2.

49 An Act to establish the Wage Earner Protection Program Act, to amend the Bankruptcy and
Insolvency Act and the Companies' Creditors Arrangement Act and to make consequential
amendments to other Acts, S.C. 2005, c. 47, s. 128.
5° Bill C-62, An Act to amend the Bankruptcy and Insolvency Act, the Companies' Creditors
Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of the Statutes of
Canada, 2005, 1st Sess., 39th Parl., 2006-2007.
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[54] The Senate's and Parliament's specific rejection of a limitation on the

court's discretion is a strong indication of Parliamentary intention. The fact

that Parliament did not see fit to limit the discretion in any significant manner,

despite having been given the opportunity to do so, confirms the broad

discretion given in ss. 11(3) and (4) to the supervising CCAA judge.

Discretion is never completely unfettered, but an appellate court should be

reluctant to impose rigid tests, standards or criteria where Parliament has

declined to do so. Some guidance can be taken from the jurisprudence.

[55] In Canadian Airlines Corp., Re" Paperny J. (as she then was) indicated

that the obligation of the supervising CCAA judge is to "always have regard

to the particular facts" and "to balance" the interests. As Farley J. said in

Ivaco Inc., Re,52 the supervising CCAA judge must also be concerned not to

permit one creditor to mount "an indirect but devastating attack on the CCAA

stay" so as to give one creditor an inappropriate advantage over other

unsecured creditors as well as over secured creditors with priority.

[56] In Ivaco Inc. (Re)53 Ground J. stated this to be the criteria to determine

whether a stay should be lifted:

20 It appears to me that the criteria which the court must consider in determining
whether to lift a stay, being whether the proposed cause of action is tenable, the
balancing of interests as between the parties, the relative prejudice to the parties,
and whether the proposed action would be oppressive or vexatious or an abuse of
the court process, would all be met with respect to a trial of issues to resolve

51(2000), 19 C.B.R. (4th) 1 (Alta. Q.B.) at para 15.
52 (2003), 1 C.B.R. (5th) 204 (Ont. S.C.J. [Commercial]) at para 3.
53 [2006] O.J. No. 5029 (Ont. S.C.J.) (QL).
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interpretation of the APAs with respect to the calculation of the working capital
adjustments.

Ground J. went on to confirm that finding a tenable or reasonable cause of

action is not the only factor to be considered:

30 Even if the Statement of Claim did disclose a tenable or reasonable cause of
action, there are a number of other factors which this court must consider which
militate against the lifting of the stay in the circumstances of this case. The
institution of the Proposed Action, even if a tight timetable is imposed, would
inevitably result in considerable delay and complication with respect to the full
distribution of the estate to the detriment of many small trade creditors and
individual creditors as well as to pension claimants. In addition, it would appear
from the evidence before this court that Heico has been aware of most of the
matters alleged in the Statement of Claim for approximately 2 years and there does
not appear to be any valid reason given for the delay in commencing the application
to lift the stay.

[57] Turning back to the case before us, Koch J.'s reasons for refusing to lift

the stay were:

[16]

(a) An application to lift a stay of proceedings must be addressed in the
context of the broad objectives of the CCAA which is to promote
re-organization and restructuring of companies.....

(b) The standard for determining whether to lift the stay of proceedings is
not, as ICR contends, whether the action is frivolous, analogous to the
standard which a defendant applicant under Rule 173 of The Queen's
Bench Rules must meet to set aside a statement of claim. Rather, to
obtain an order lifting the stay ad hoc to permit the suit to proceed, the
proposed plaintiff must establish that the cause of action is tenable. I
interpret that to mean that the proposed plaintiff has a prima facie case.
See Ivaco Inc. (Re), [2006] O.J. No. 5029 (Ont. S.C.J.).

In determining whether to lift a stay, the Court must take into
consideration the relative prejudice to the parties. See Ivaco, Inc. (Re),
supra, para. 20; and Richard H. McLaren & Sabrina Gherbaz,
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Canadian Commercial Reorganization: Preventing Bankruptcy
(Toronto: Canada Law Book, 1995) at 3-18.1....54

He went on to find that the proposed action against Bricore was not "tenable."

[58] On an application made by a post-filing creditor, a supervising CCAA

judge can refuse to lift the stay on the basis that the creditor's claim is outside

the CCAA process and the action can be commenced after the CCAA order is

lifted. (See 360networks" and Stelco56). Koch J. did not exercise this option.

He was no doubt motivated in part by the fact that by the time ICR's claim

could be tried, after the stay is no longer in effect, there may be no funds for

it to claim as Bricore has now liquidated all of its assets and there remains, for

all intents and purposes, a pool of funds only. The funds are subject to a plan

of distribution, approved by the creditors, and will be distributed over this

year.

[59] Instead of simply rejecting the claim, Koch J. appears to have weighed

the evidence to a certain extent as a means of deciding the next step. He

concluded that the claim was not frivolous within the meaning of a Queen's

Bench Rule 173 striking motion, but it was nonetheless an untenable claim.

The question becomes whether a supervising CCAA judge can weigh a

post-filing claim in this manner.

54 ICR v. Bricore, supra note 15.
55 360networks, supra note 19.
56 Stelco, supra note 20.
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[60] Professor Sarra comments on the anomalous position of liquidating

CCAA proceedings:

One policy issue that has not to date been fully explored is whether the CCAA
should be used to effect an organized liquidation that should properly occur under
the BIA or receivership proceedings. Increasingly, there are liquidating CCAA
proceedings, whereby the debtor corporation is for all intents and purposes
liquidated, but not under the supervision of a trustee in bankruptcy or in compliance
with all of the requirements of the BIA. While creditors still must vote in support
of such plans in the requisite amounts, there may be some public policy concerns
regarding the use of a restructuring statute, under the broad scope of judicial
discretion, to effect liquidation. ...57

The issue of whether the CCAA should be used for a liquidating, as opposed

to a restructuring purpose, is not before us. In the case at bar, when the Initial

Order was granted, it was thought possible that Bricore could be restructured.

It was only some months after the Initial Order that it became clear that all of

the assets would have to be sold. Our task at this point is to address the

position of an undetermined claim arising post-filing in such a context.

[61] If a claim had some reasonable prospect of success and were otherwise

meritorious in the CCAA context, it seems inappropriate to refuse simply to

lift the stay on the basis that the claim is outside the CCAA process knowing

that, by the time the matter is heard in the ordinary course, there will be no

assets remaining. On the other hand, it also seems inappropriate to delay

distribution of the assets under a plan of arrangement, or make some other

accommodation, for an action that is likely to fail. I should make it clear that

I am not addressing the issue of whether a meritorious claimant can share in

57 Rescue! The Companies' Creditors Arrangements Act, supra note 34 at p. 82.
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a proposed plan of distribution as a result of the liquidation of the assets. The

issue before this Court is whether a post-filing creditor should be permitted to

commence action, in the context of what is now a liquidating CCAA, and avail

itself of whatever pre-judgment remedies might be available to it as a result

of its claim.

[62] In the face of a liquidating plan of arrangement, given the broad

jurisdiction conferred by the CCAA on the Court, it seems appropriate that the

supervising judge establish some mechanism to weigh the post-filing claim to

determine the next step. The next step might entail permitting the claimant to

commence action and attempt to convince a chambers judge to grant it a

pre-judgment remedy in relation to the funds. It is also possible that the

supervising judge may delay distribution of the funds, or some portion thereof,

with or without full security for costs, or on such other terms as seems fit.

Mechanisms to test the claim could include referral to a special claims officer,

examination of the pertinent principal parties, or a settlement conference, or,

as in this case, a preliminary examination by the supervising CCAA judge in

chambers based on affidavit evidence.

[63] In the case at bar, having determined that it was appropriate to assess

ICR's claim in some way, did Koch J. err either in his statement of the

appropriate test or in its application?

[64] Koch J. used prima facie case, which he equated with tenable cause of

action. "Tenable cause of action" is taken from Ground J.'s decision in
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Ivaco," but Ground J. used "reasonable cause of action" or "tenable case," as

comparable terms and as only one of four criteria to be considered. The use

of "prima facie case" defined as "tenable cause of action" is not particularly

helpful as the words have been used in different contexts with different

purposes in mind. Even in the context of bankruptcy where specific

guidelines are given, and the courts have had long experience with the

application of the tests, the debate continues as to what is meant by prima

facie case and whether it is too high of a standard to apply in determining

whether an action may be commenced."

[65] Koch J. was clearly correct to hold that the threshold established by s.

173 of The Queen's Bench Rules is too low. On the other hand, it is also

important not to decide the case. The purpose for passing on the claim is not

to determine whether it will or will not succeed, but to determine whether the

plan of arrangement should be delayed or further compromised to

accommodate a future claim, or some other step need be taken to maintain the

integrity of the CCAA proceeding.

[66] Given the broad discretion granted to a supervisory judge under the

CCAA, as well as the knowledge and experience he or she gains from the

ongoing dealings with the parties under the proceedings, it would be contrary

to the purpose of the CCAA for the law under it to develop in a restrictive way.

Having regard for this, there ought not to be rigid requirements imposed on

58 Ivaco, supra note 53.
59Ma, Re (2001), 24 C.B.R. (4th) 68 (Ont. C.A.). See Houlden & Morawetz, The 2007 Annotated
Bankruptcy and Insolvency Act, supra note 29 at p. 403.
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how a supervising CCAA judge must exercise his or her discretion with

respect to lifting the stay.

[67] Nonetheless, a broad test articulated along the lines of that in Ma, Re

may be of assistance. The test from Ma, Re is:

3 ... As stated in Re Francisco, the role of the court is to ensure that
there are "sound reasons, consistent with the scheme of the Bankruptcy and
Insolvency Act" to relieve against the automatic stay. While the test is not
whether there is a prima facie case, that does not, in our view, preclude any
consideration of the merits of the proposed action where relevant to the issue
of whether there are "sound reasons" for lifting the stay. For example, if it
were apparent that the proposed action had little prospect of success, it would
be difficult to find that there were sound reasons for lifting the stay.

While the Ma, Re test was developed for use under the BIA, a test based on

sound reasons, consistent with the scheme of the CCAA, to relieve against the

stay imposed by ss. 11(3) and (4) of the CCAA, may be a better way to express

the task of the chambers judge faced with a liquidating CCAA than a test based

simply on prima facie case. It must be kept firmly in mind that the Court is

dealing with a claimant that did not avail itself of the remedy of withholding

services under s. 11.3. It is also useful to remind oneself that, in a case such

as this, the CCAA proceeding began as a restructuring exercise with the

attendant possibility of creating s. 11.3 claimants. The threshold must be a

significant one, but not insurmountable.

[68] In determining what constitutes "sound reasons," much is left to the

discretion of the judge. However, previous decisions on this point provide

some guidance as to factors that may be considered:

60 Ibid.
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(a) the balance of convenience;

(b) the relative prejudice to the parties;

(c) the merits of the proposed action, where they are relevant to the issue

of whether there are "sound reasons" for lifting the stay (i.e., as was said

in Ma, Re, if the action has little chance of success, it may be harder to

establish "sound reasons" for allowing it to proceed).

The supervising CCAA judge should also consider the good faith and due

diligence of the debtor company as referenced in s. 11(6). Ultimately, it is in

the discretion of the supervising CCAA judge as to whether the proposed

action ought to be allowed to proceed in the face of the stay.

[69] While Koch J. did not state the test as broadly as I have, I agree that ICR

does not reach the necessary threshold. ICR did not structure its affairs or

establish a claim with the specificity that justifies the development of a

remedy to allow it to participate in the liquidation of the Bricore assets. There

is also no aspect of the liquidation that requires the Court in this case to be

concerned. In particular, the stay need not be lifted, and no other step need

be taken in the context of the CCAA proceedings in light of these facts:

1. as of January 30, 2006, the Building was subject to an exclusive Selling

Officer Agreement that provided CMN Calgary with the exclusive right

to sell the property and to earn a commission of 1.25% of the purchase

price,m which is significantly less than that being claimed by ICR at a

5% commission;

610rder (Extension of Stay, DIP Financing, Sale Process & Shareholder Proceedings) of Koch J. in
Chambers dated February 13, 2006.
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2. the sale to the Proposed Purchaser was a sale of six of the seven Bricore

properties;

3. the trial judge received a report dated September 25, 2006 from the CRO

recommending approval of the sale, which is two days before the

alleged contract with ICR was proposed;62

4. in the September 25 report, the CRO advised the Court that "the total

aggregate purchase price for the Bricore Properties obtained by Bricore

in the Accepted Offer to Purchase represented the greatest value which

it would be possible to obtain for all of the Bricore Properties;163

5. the September 27, 2006 letter from ICR to Bricore, states "we are aware

that the properties are under contract to sell ..."; and,

6. there was no sale from Bricore to the City of Regina.

[70] While ICR denies knowledge of the sale, it is important to come back to

the September 27th letter from ICR to Mr. Ruf. It states:

We are aware that the properties are under contract to sell and request that
ICR be protected in the specific situations as outlined.64 [Emphasis added]

The addition by the CRO of these words, "Date of closing of a sale or

December 31, 2006 whichever is earlier," to that letter adds further support to

the veracity of the CRO's report to the effect that the CRO entered into

discussions with ICR to provide for the eventuality of a failed sale to the

purchaser with whom Bricore already had a contractual relationship.

62 Order made September 25, 2006, supra note 7.
63 Appeal Book, p. 37a, para. 3.
64 Supra note 11. •
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[71] Finally, in assessing Koch J.'s decision, and in determining the

deference that is owed to it, I am not unmindful that he issued some 20 orders

in 2006, pertaining to the Bricore restructuring, at least five of which dealt

substantively with the Building and its prospective sale to the Proposed

Purchaser.

[72] Thus, applying the standard of review previously articulated, I cannot

say that Koch J. acted arbitrarily, on a wrong principle, or on an erroneous

view of the facts, or that a failure of justice is likely to result from the exercise

of his discretion in the manner he did.

VII. Issue #4. Did the supervising CCAA judge make a reviewable error in
refusing leave to commence an action against the CRO?

[73] In addition to the indemnification provided by para. 18 of the CRO

Order quoted above, the Order goes on to indicate the only circumstances in

which the CRO can be sued personally:

20. For greater clarity, the CRO [sic]:

(c) the CRO shall incur no liability or obligation as a result of his appointment
or as a result of the fulfillment of his powers and duties as CRO, except as
a result of instances of fraud, gross negligence or wilful misconduct on his
part; and

(d) no Proceeding shall be commenced against the CRO as a result of or
relating in any way to his appointment or to the fulfillment of his powers
and duties as CRO, without prior leave of the Court on at least seven days'
notice to Bricore Group, the CRO and legal counsel to Bricore Group.

21. Subject to paragraph 20 hereof, nothing in this Order shall restrict an action
against the CRO for acts of gross negligence, bad faith or wilful misconduct
committed by him.
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Setting aside the obvious ambiguity in this Order, it can be taken that to assert

a claim against the CRO personally, ICR had to claim "fraud, gross negligence,

wilful misconduct or bad faith." ICR claimed "bad faith."

[74] Based on para. 20(d) of the Initial Order, there is no question that ICR

was required to obtain prior leave of the court. The issue thus becomes

whether the supervising CCAA judge erred in exercising his discretion in

refusing to lift the stay.

[75] Koch J.'s reasons for refusing to lift the stay are these:

[18] Neither is there any basis upon which to lift the stay with respect to the
proposed action against Maurice Duval, the Chief Restructuring Officer.
Considerations applicable to Bricore under s. 11.3 do not apply to a
court-appointed restructuring officer. Maurice Duval, as an officer of the
Court, has explained his position in a cogent way. I accept his explanation.
He did not sell the Department of Education Building to the City of Regina.
He was not aware at the relevant time that the purchaser was going to resell.
Indeed, his efforts were directed toward closing a single transaction
involving all six Bricore properties. Although the proposed pleading accuses
Mr. Duval of acting in "bad faith", it is not suggested on behalf of ICR that
Mr. Duval has been guilty of fraud, gross negligence or wilful misconduct;
that is, any of the limitations or exceptions expressly listed in paragraph
20(c) of the order of May 23, 2006.

[19] As stated previously, the overriding purpose of the CCAA must also
be considered. That applies in the Duval situation too. The statute is intended
to facilitate restructuring to serve the public interest. In many cases such as
the present it is necessary for the Court to appoint officers whose expertise is
required to fulfill its mandate. It is clearly in the public interest that capable
people be willing to accept such assignments. It is to be expected that such
acceptance be contingent on protective provisions such as are included in the
order of May 23, 2006, appointing Mr. Duval. It is important that the Court
exercise caution in removing such restrictions; otherwise, the ability of the
Court to obtain the assistance of needed experts will necessarily be impaired.
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Qualified professionals will be less willing to accept assignments absent the
protection provisions in the appointing order. 65

[76] Again, Koch J. employed the same mechanism that he used to assess the

claim against Bricore. He considered the status of the CRO as an officer of the

court, noted the ambiguity in the Order and weighed the evidence to a certain

extent. The question he was answering was the sufficiency of the claim to

permit an action to be commenced against the Court's officer.

[77] Again, applying the standard of review with respect to discretionary

orders, there is no basis upon which the Court can intervene with Koch J.'s

refusal to lift the stay so as to permit an action against the CRO in his personal

capacity.

VIII. Issue #5. Did the supervising CCAA judge err in awarding costs on a
substantial indemnity basis?

[78] Koch J. awarded substantial indemnity costs for this reason:

[6] In my view, allegations of misconduct against a court officer are rare and
exceptional. Therefore costs on this motion should be imposed on a substantial
indemnity scale, although not on the full solicitor and client basis sought. Bricore
is entitled to costs on the motion of $2,000.00, and Maurice Duval is entitled to
costs of $1,000.00, payable in each instance by the applicant, ICR Commercial
Real Estate (Regina) Ltd.66

65 ICR v. Bricore, supra note 15.
66 ICR v. Bricore, 2007 SKQB 144.
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[79] I note that Newbury J.A. in New Skeena Forest Products Inc., Re"

dismissed a challenge to a costs award, holding that "these are the kinds of

considerations which the [CCAA] Chambers judge ... was especially qualified

to make." And, of course, all costs orders are discretionary orders.

[80] Nonetheless in this case, it would appear that the supervising CCAA

judge erred. There is no basis upon which to order substantial indemnity costs

with respect to the application to lift the stay in relation to Bricore. Bad faith

was not alleged on its part. With respect to the CRO, the only basis upon

which the stay could be lifted was to make an allegation of "bad faith." In the

absence of some other factor, ICR cannot be faulted for making the very

allegation that it was required to make in order to bring its application within

the ambit of the stay of proceedings that had been granted.

[81] In addition, while Koch J. indicated he was not awarding solicitor-and-

client costs, there is not a sufficient distinction between substantial indemnity

costs and solicitor-and-client costs. An award approaching solicitor-and-

client costs is still a punitive order and, as there is no authority for the

awarding of substantial indemnity costs, relies upon the same jurisprudential

base as solicitor-and-client costs. As such, the award does not seem to meet

the test established in Siemens v. Bawolin" and Hashemian v. Wilde" wherein

it is stated that solicitor-and-client costs are generally awarded where there

67 [2005] 8 W.W.R. 224 (B.C.C.A.) at para. 23.
68 
2002 SKCA 84, [2002] 11 W.W.R. 246.

69 
2006 SKCA 126, [2007] 2 W.W.R. 52.
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has been reprehensible, scandalous or egregious conduct on the part of one of

the parties in the context of the litigation.

[82] If the parties are unable to agree with respect to costs in the Court of

Queen's Bench and in this Court, they may speak to the Registrar to fix a time

for a conference call hearing regarding costs.
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